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(b) The entity formed by such con-
solidation or with which the borrower 
is merged or the corporation which ac-
quires by conveyance or transfer the 
mortgaged property substantially as an 
entirety shall execute and deliver to 
the mortgagees a mortgage supple-
mental in recordable form and con-
taining an assumption by such suc-
cessor entity of the due and punctual 
payment of the principal of and inter-
est on all of the outstanding notes and 
the performance and observance of 
every covenant and condition of the 
mortgage; 

(c) Immediately after giving effect to 
such transaction, no default under the 
mortgage shall have occurred and be 
continuing; 

(d) The borrower shall have delivered 
to the mortgagees a certificate of its 
general manager or other officer, in 
form and substance satisfactory to 
each of the mortgagees, which shall 
state that such consolidation, merger, 
conveyance or transfer and such sup-
plemental mortgage comply with this 
section and that all conditions prece-
dent herein provided for relating to 
such transaction have been complied 
with; 

(e) The borrower shall have delivered 
to the mortgagees an opinion of coun-
sel in form and substance satisfactory 
to each of the mortgagees; and 

(f) The entity formed by such consoli-
dation or with which the borrower is 
merged or the corporation which ac-
quires by conveyance or transfer the 
mortgaged property substantially as an 
entirety shall be an entity having: 

(1) Equity equal to at least 27% of its 
total assets on a pro forma basis after 
giving effect to such transaction; 

(2) A pro forma TIER of not less than 
1.25 and a pro forma DSC of not less 
than 1.25 for each of the two preceding 
calendar years; 

(3) Net utility plant equal to or 
greater than 1.0 times its total long- 
term debt on a pro forma basis. 

[60 FR 67405, Dec. 29, 1995, as amended at 65 
FR 51748, Aug. 25, 2000; 67 FR 70153, Nov. 21, 
2002] 

§ 1717.616 Sale, lease, or transfer of 
capital assets. 

A distribution borrower may without 
the prior approval of RUS sell, lease, or 

transfer any capital asset if the fol-
lowing conditions are met: 

(a) The borrower is not in default; 
(b) In the most recent year for which 

data are available, the borrower 
achieved a TIER of at least 1.25, DSC of 
at least 1.25, OTIER of at least 1.1, and 
ODSC of at least 1.1 in each case based 
on the average or the best 2 out of the 
3 most recent years; 

(c) The sale, lease, or transfer of as-
sets will not reduce the borrower’s ex-
isting or future requirements for en-
ergy or capacity being furnished to the 
borrower under any wholesale power 
contract which has been pledged as se-
curity to the government; 

(d) Fair market value is obtained for 
the assets; 

(e) The aggregate value of assets 
sold, leased, or transferred in any 12- 
month period is less than 10 percent of 
the borrower’s net utility plant prior 
to the transaction; 

(f) The proceeds of such sale, lease, or 
transfer, less ordinary and reasonable 
expenses incident to such transaction, 
are immediately: 

(1) Applied as a prepayment of all 
notes secured under the mortgage 
equally and ratably; 

(2) In the case of dispositions of 
equipment, materials or scrap, applied 
to the purchase of other property use-
ful in the borrower’s utility business; 
or 

(3) Applied to the acquisition of con-
struction of utility plant. 

[60 FR 67405, Dec. 29, 1995, as amended at 65 
FR 51748, Aug. 25, 2000] 

§ 1717.617 Limitations on distribu-
tions. 

If a distribution or power supply bor-
rower is required by its loan documents 
to obtain prior approval from RUS be-
fore declaring or paying any dividends, 
paying or determining to pay any pa-
tronage refunds, or retiring any pa-
tronage capital, or making any other 
cash distributions, such approval is 
hereby given if the following condi-
tions are met: 

(a) After giving effect to the distribu-
tion, the borrower’s equity will be 
greater than or equal to 30 percent of 
its total assets; 

VerDate Aug<31>2005 01:26 Jan 31, 2006 Jkt 208022 PO 00000 Frm 00182 Fmt 8010 Sfmt 8010 Y:\SGML\208022.XXX 208022



173 

Rural Utilities Service, USDA § 1717.652 

(b) The borrower is current on all 
payments due on all notes secured 
under the mortgage; 

(c) The borrower is not otherwise in 
default under its loan documents; and 

(d) After giving effect to the distribu-
tion, the borrower’s current and ac-
crued assets will be not less than its 
current and accrued liabilities. 

Subpart N—Investments, Loans, 
and Guarantees by Electric 
Borrowers 

AUTHORITY: 7 U.S.C. 901–950b; Pub.L. 103– 
354, 108 Stat. 3178 (7 U.S.C. 6941 et seq.); Title 
I, Subtitle D, Pub.L. 100–203, 101 Stat. 1330. 

SOURCE: 60 FR 48877, Sept. 21, 1995, unless 
otherwise noted. 

§ 1717.650 Purpose. 
This subpart sets forth general regu-

lations for implementing and inter-
preting provisions of the RUS mort-
gage and loan contract regarding in-
vestments, loans, and guarantees made 
by electric borrowers, as well as the 
provisions of the Rural Electrification 
Act of 1936, as amended, including sec-
tion 312 (7 U.S.C. 901 et seq.) (RE Act), 
permitting, in certain circumstances, 
that electric borrowers under the RE 
Act may, without restriction or prior 
approval of the Administrator of the 
Rural Utilities Service (RUS), invest 
their own funds and make loans or 
guarantees. 

§ 1717.651 General. 
(a) Policy. RUS electric borrowers are 

encouraged to utilize their own funds 
to participate in the economic develop-
ment of rural areas, provided that such 
activity does not in any way put gov-
ernment funds at risk or impair a bor-
rower’s ability to repay its indebted-
ness to RUS and other lenders. In con-
sidering whether to make loans, invest-
ments, or guarantees, borrowers are ex-
pected to act in accordance with pru-
dent business practices and in con-
formity with the laws of the jurisdic-
tions in which they serve. RUS as-
sumes that borrowers will use the lati-
tude afforded them by section 312 of 
the RE Act primarily to make needed 
investments in rural community infra-
structure projects (such as water and 

waste systems, garbage collection serv-
ices, etc.) and in job creation activities 
(such as providing technical, financial, 
and managerial assistance) and other 
activities to promote business develop-
ment and economic diversification in 
rural communities. Nonetheless, RUS 
believes that borrowers should con-
tinue to give primary consideration to 
safety and liquidity in the manage-
ment of their funds. 

(b) Applicability of this subpart. This 
subpart applies to all distribution and 
power supply borrowers regardless of 
when their loan contract or mortgage 
was executed. 

§ 1717.652 Definitions. 

As used in this subpart: 
Borrower means any organization 

that has an outstanding loan made or 
guaranteed by RUS for rural elec-
trification. 

Cash-construction fund-trustee account 
means the account described in the 
Uniform System of Accounts as one to 
which funds are deposited for financing 
the construction or purchase of electric 
facilities. 

Distribution borrower means a Dis-
tribution Borrower as defined in 7 CFR 
1710.2. 

Electric system means all of the bor-
rower’s interests in all electric produc-
tion, transmission, distribution, con-
servation, load management, general 
plant and other related facilities, 
equipment or property and in any 
mine, well, pipeline, plant, structure or 
other facility for the development, pro-
duction, manufacture, storage, fabrica-
tion or processing of fossil, nuclear, or 
other fuel or in any facility or rights 
with respect to the supply of water, in 
each case for use, in whole or in major 
part, in any of the borrower’s gener-
ating plants, including any interest or 
participation of the borrower in any 
such facilities or any rights to the out-
put or capacity thereof, together with 
all lands, easements, rights-of-way, 
other works, property, structures, con-
tract rights and other tangible and in-
tangible assets of the borrower in each 
case used or useful in such electric sys-
tem. 

Equity means the Margins and Equi-
ties of the borrower as defined in the 
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